NG STRAI TS NATI VE GORP.
| BLA 95-144 Deci ded Gctober 2, 1997

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent, rejecting regional sel ection applications 21912 et al.

Afirned.

1. Aaska National Interest Lands Gonservation Act:
General | y--A aska Native dains Settlenent Act:
onveyances: Cenetery Stes and Hstorical H aces--
Wthdrawal s and Reservations: Hfect of

Sel ection applications under ANCSA section 14(h)(1) by
a Regional Native Gorporation were properly rejected
because the | and sel ected was not unreserved and
unappr opri at ed.

APPEARANCES.  Jack Carpenter, None, A aska, President of Bering Straits
Native Qorporation, for the Gorporation; Dennis J. Hopewel I, Esg., Acting
Regional Solicitor, Alaska Region, US Departnent of the Interior,
Anchorage, A aska, for the Bureau of Land Managenent

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Bering Straits Native Gorporation has appeal ed froman Cctober 14,
1994, Decision of the Alaska Sate Gfice, Bureau of Land Managenent (BLN,
that rejected regional selection applications 21912, 21921, F 21922,
F21958 through F21961, F21968, 22012, F22280, and F22294. Al the
rejected applications were for cenetery sites and historic places presently
situated in the Bering Land Bridge National Preserve; the sel ections were
nade i n Decenber 1975 under section 14(h)(1) of the A aska Native dains
Settlenent Act of 1971 (ANCSA), 43 US C § 1613(h)(1) (1994). The BLM
Deci si on now under review rejected Appel lant's applications after finding
the lands applied for were wthdrawn fromall forns of appropriation
begi nni ng on Decenber 18, 1971, and renai n so w thdraan; BLM concl uded t hat
the lands were not, therefore, unappropriated and unreserved so as to be
subj ect to sel ection by Appellant in 1975 under provision of ANCSA section
14(h)(1). The Decision finds that the |ands sel ected by Appel | ant "have
been continuously w thdrawn" fromsel ecti on by Appel |l ant and presently
renain wthdrawn as part of a preserve established under section 201(2) of
the Alaska National Interest Lands onservation Act of 1980, 16 US C §
431 note (1994).
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Wii | e Appel |l ant agrees the sel ected | ands were continuously w t hdrawn
fromall forns of appropriation since Decenber 1971, it is nonethel ess
argued that this circunstance does not prevent conveyance of the applied-
for lands, because Departnental regulation 43 CF. R 8 2563(c) permts
conveyance of such | ands pursuant to ANCSA section 14(h)(1). After quoting
parts of the regul ation, Appellant alleges that "the inference by BLMt hat
said selections wthin the final recoomendati ons [Pub. L. Nbo. 92-203;
section 17(d)(2)] are ineligible for conveyance is not supported by
language in the legislation.” (Satenent of Reasons (SR at 2.)

Appel | ant summari zes this argunent as fol | ows:

No language wthin the | egislation excludes | ands wthin the
Secretary's final recommendati ons to Gongress fromsel ection as
14(h) (1) sites. The Secretary has the authority to convey

i nhol dings within Section 17(d)(2) wthdrawal s provi ded the
covenants attached to such inhol dings are consistent wth the
policies of the managenent unit. The intent of the 14(h)(1)
selections is consistent wth the National Hstoric Preservation
Act and the cultural resources nanagenent policy of the Bering
Land Bridge National Preserve.

(SR at 6.)

[1] This argunent, however, overlooks the plain | anguage of ANCSA
section 14(h) (1), which provides, concerning such sel ections as those here
at issue, that:

The Secretary is authorized to wthdraw and convey 2 mllion
acres of unreserved and unappropriated public | ands | ocat ed
out si de the areas wthdrawn by sections 1610 and 1615 of this
title, [as] foll ows:

(1) The Secretary nay w thdraw and convey to the
appropriate Regional Gorporation fee title to existing
cenetery sites and historical places.

43 US C § 1613(h)(1) (1994) (enphasis supplied). The plain neaning of

t he enphasi zed statutory | anguage i s that conveyance of |ands to regi onal
corporations is limted to land that is "unreserved and unappropri ated."
Because the land in the sel ections nade by Appel lant is conceded y | and
that, at all relevant tines, was wthdrawn fromsel ection, none of the |and
was unreserved, as ANCSA section 14(h)(1) required, in 1975 when Appel | ant
filed the selections at issue, nor has it becone so. Therefore, BLMwas
required to reject Appellant's selection applications. Bering Sraits
Native Gorp., 87 IBLA 96, 101 (1985).

Bering Straits Native Gorp., supra, provides controlling precedent for
this appeal; therein, an application under ANCSA section 14(h)(1) was nade
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for land that was w thdrawn under several Public Land O ders (PLO,
including one that applies to the applications made herein, PLO5250. In
that case, as in the instant appeal, all the |and w thdrawn by PLO was

i ncluded i n recomrmendat i ons nade by the Secretary to Gongress, as required
by ANCSA section 17(d), and renai ned w thdrawn thereafter until included in
part of the National Park system 1d. at 101. This case cannot reasonably
be distinguished fromBering Sraits Native Gorp., supra, and requires the
sane resul t.

The regul ation relied upon by Appellant for the notion that an
exception to the plain | anguage of the statute was created by rul e maki ng
iswthout nerit. The regulation, 43 CF. R § 2653.3(c), was interpreted
by the Bering Sraits Native Gorp. opinion, at 87 | BLA 98, to nean that
lands included in the Secretary's recomrmendation to Gongress were not
subj ect to sel ection under ANCSA section 14(h)(1). This interpretationis
correct. The rule states that: "Awthdrawal nade pursuant to section
17(d) (1) of the Act which is not part of the Secretary's reconmendation to
ongress of Decener 18, 1973, on the four national systens shal | not
preclude a wthdrawal pursuant to section 14(h) of the Act." (Ewhasis
supplied.) Because the rule speaks only of lands not included in the
Secretarial recomnmendation to Gongress, the Board drew an i nference that
lands that were included in the recomnmendati ons were not avail able for
sel ection. The sane i nference was drawn by BLMin the deci si on under
reviewwhen it was determined that appellant's sel ecti ons (whi ch were
included in the Secretary's recommendati on) were not avail abl e for
sel ection. Appellant has not shown that this interpretation of the
Departnental rul e was incorrect.

It is therefore concluded that rejection of Appellant's sel ections by
BLMwas requi red under ANCSA section 14 and Departnental regul ation 43
CF R 8 2653.3, because the land applied for by Appel | ant was conti nuously
w t hdrawn fromsuch sel ection for other purposes.

Accordingly, pursuant to the authority delegated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the
Deci si on appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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